MAIN INCONSISTENCIES BETWEEN JICA GUIDELINES AND DRAFT BIDDING DOCUMENTS
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	Section II. Bid Data Sheet

	1
	ITB 39 Award Criteria
	+ ITB 39.1 Award Criteria in Standard BD stipulates:
“Subject to ITB 38.1, the Employer shall award the Contract to the Bidder whose offer has been determined to be the lowest evaluated Bid and is substantially responsive to the Bidding Documents, provided further that the Bidder is determined to be qualified to perform the Contract satisfactorily”

+ MOT requested to include 2 requirements of Sub-article 43.1.(d) (e) of Law on Public Procurement into the BD. But the following 2 requirements are inconsistent with JICA guidelines:
(d) Bid has deficient deviations  not exceeded for 10% of bid price
(e) Having Grand Total of Bid Price (including provision sum, contingencies and price escalation) as contract award price not exceeded approved cost estimate

 + Final decision: As requested by PMUTL, new clause ITB 39.2 - award Criteria was added in Bid Data Sheet as following:
The Employer shall award the Contract to the Bidder who meets the following requirements:
a) Having eligible bid; 
b) Is determined to be qualified to perform the Contract satisfied by the Employer;
c) Having technical bid to be evaluated as responsive
d) Bid has deficient deviations not exceeded for 10% of bid price
e) Having bid price, after correction of arithmetical errors, adjustment of deviations and adjustment due to the discounts (if any) is evaluated as lowest.


	
	Section VIII. Particular Conditions: Part B – Specific Provisions

	2
	20. Claims, Disputes and Arbitration
	
+ JICA’s SBD requires (Clause 20.6, Part B: Specific Provisions):
“The place of arbitration shall be a neutral location determined in accordance with the applicable rules of arbitration…” 

+ The drafted BD (Clause 20.4, Part B: Specific Provisions) states that 
“ Any dispute in respect of which:  
(a) the decision, if any, of the Engineer has not become final and binding pursuant to Sub-Clause 20.2 [Engineer’s Decision], and  
(b) amicable settlement has not been reached within the period stated in Sub-Clause 20.3 [Amicable Settlement], 
shall be finally settled in Viet Nam under the Rules of Conciliation and Arbitration prepared by the International Chamber of Commerce by one or more arbitrators appointed under such rules, and such settlement in arbitration shall be final and binding upon the Employer and the Contractor”. 

+ Explanation: the Consultant had proposed applying the new FIDIC (JICA’s SBD), but PMUTL rejected and requested us to apply the old FIDIC conditions, which was approved by the JICA in BD of previous projects (Interchange between Thanh Tri Bridge & NH5, Trung Hoa Interchange). 




