March 29, 2016
Contract Administration Office
Comments on draft Bidding Documents 
Contract Name
　　:  Hanoi City Ring Road No.3 Construction Project, Mai Dich – South Thang Long Section
Form of Documents 
:  JICA Standard Bidding Documents for Works (October 2012)
General Comments: 

i)  It seems that the distinction between the Part-A Contract Data and Part B- Specific Provision is a little ambiguous. Normally, part A- describes the data or figures which complement the General Conditions (GC), while Part B provides the provision which alters or supplement the GC. 
ii)  Several modifications to GC might induce JICA to comment them as one-sided conditions. Thus, if you keep current specific particulars as it is, it is advised that the proper responses to such modifications be ready in advance.
iii)  Please confirmed the detailed comments in the table below: 
Specific Comments:
Section II. Bid Data Sheet

	ITB No.
	Description
	KB Comments

	7.4
	A Site Visit will be held at the following date, time and places:
Date: April 22, 2016
Time: 9:00 A.M.
A Pre-bid meeting will take place at the following date, time and place:

Date: May 05, 2016
Time: 9:00 A.M.
	· Time zone for local time should be added after the time. (for example “UTC/GMT +7”, or “Vietnamese Standard Time”)

	7.5
	Questions must be received by the Employer not later than three (03) days before the meeting.
	· In case revision is made to ITB, please describe them clearly as follows:
“This ITB is revised as follows:

The Bidder is requested to submit any questions in writing to reach the Employer not later than three (03) days before the meeting.”

	22.1
	The deadline for submission of Bids is:

Date: June 02, 2016
Time: 9:00 A.M.
	· Time zone for local time should be added after the time. (for example “UTC/GMT +7”, or “Vietnamese Standard Time”)

	25.1
	Country: Socialist Republic of Vietnam

Date: June 02, 2016
Time: 9:30 A.M.
	· Time zone for local time should be added after the time. (for example “UTC/GMT +7”, or “Vietnamese Standard Time”)


Section III. Evaluation and Qualification Criteria
	
	Description
	KB Comments

	Schedule of Adjustment Data


	Table A. Local Currency Component (LC)
In the Column (f)

a = 0.25

(Blank)

B: 0 – 0.40

c1:0 – 0.20

c2:0 – 0.10

c3:0 – 0.10

c4:0 – 0.40
	· It is likely out of synchronization between Column (a) and (f).
It should be something like below: Please check and finalize them.
a = 0.25

b = ???

c1: ? - ??

c2: ? - ??

c3: ? - ??

c4: ? - ??

d: ? - ??


Section VIII. Particular Conditions: Part A – Contract Data

	Sub-Clause
	Description
	KB Comments

	8.7/Maximum amount of delay damages
	The maximum amount of delay damages shall be 10% of the breached contract amount.
	· What is the “breached contract amount”?

· Please use the word “Accepted Contact Amount” instead of the word “breached contract amount” unless otherwise such wording has particular meanings.

	13.5(b)(ii)/Provisional Sums
	3%
	· For your reference, please refer to the checkpoint No. 35 of the checklist for one-sided contracts issued by JICA.
http://www.jica.go.jp/activities/schemes/finance_co/procedure/guideline/pdf/check_e.pdf
· NK recommends to specify bigger figure for example 15 % (10%overhead+5%profit=15%). Please confirm the breakdown of the figure of percentage of overhead and profit. (In the FIDIC MDB, the profit rate is fixed at 5 %)

	14.2 (b) Deductions at Amortization Rate of Advance Payment
	20% of the amount of each Interim Payment Certificate (excluding the advance payment and deductions for its repayments as well as deductions for retention money) in accordance with Sub-Clause 14.2 of Part B – Specific Provisions, Particular Conditions.
	· SC 14.2 in Part B describes that the deductions shall commence in the next interim Payment Certificate following that for the first installment of advance payment and the advance payment shall be completely repaid prior to the time when eighty (80) percent of the Accepted Contract Amount less Provisional Sums has been certified for payment. This means that the deduction will be made during the period between 10% and 80% of the Accepted Contract Amount. 
· If so, deductions of advance payment is not completed unless amortization rate should be more than 21.43 % (= 15% / (80% - 10%)).

	14.7 (a) Payment for the First Installment of Advance Payment
	The Employer shall pay to the Contractor the first installment of the advance payment within 90 days after the Engineer receives the Statement in accordance with Sub-Clause 14.2. provided that this Statement includes evidence that the Employer has received the documents as required in accordance with Sub-Clause 4.2 and Sub-Clause 14.2.
	· Normally, part A- describes the data or figures which complement the General Conditions (GC), while Part B provides the provision which alters or supplement the GC.
· Even such details are added in Part B – Specific Provisions but no complement in Part A – Contract Data is required there, thus in general this description might be not required.

	14.7 (b) Payment for each Interim Payment Certificate
	The Employer shall pay to the Contractor the amount certified in each Interim Payment Certificate within 90 days after the Engineer receives the Statement and supporting documents.
	· Normally, part A- describes the data or figures which complement the General Conditions (GC), while Part B provides the provision which alters or supplement the GC.
· Even such details are added in Part B – Specific Provisions but no complement in Part A – Contract Data is required there, thus in general this description might be not required.

	14.7 (c) Payment for Final Payment Certificate
	The Employer shall pay to the Contractor the amount certified in the Final Payment Certificate within 90 days after the Final Statement and the discharge have been certified by the Engineer and approved by the Employer.
	· Normally, part A- describes the data or figures which complement the General Conditions (GC), while Part B provides the provision which alters or supplement the GC.
· Even such details are added in Part B – Specific Provisions but no complement in Part A – Contract Data is required there, thus in general this description might be not required.


Section VIII. Particular Conditions: Part B – Specific Provisions
	Sub-Clause
	Description
	KB Comments

	4.1 Contractor’s General Obligations
	As-Built Document and Drawings:
Progressively as the items of the Works are executed, the Contractor shall furnish to the Engineer the As-Built Documents.
The As-Built Documents includes the As-Built Drawings, Zero Status Report and other documents and materials as required by Vietnamese regulations for the acceptance of or covering up or putting out of view the Works or any part thereof. The “As-Built Drawings” means the drawings supplied by the Contractor and approved by the Engineer to record the locations, dimensions, and other details of the Permanent Works as actually constructed
	· JICA might point out that this provision is one-sided condition since JICA understands that the as-built drawings should be prepared by the Employer (Engineer) in case the Design-Bid-Build Contract is applied.
· It is advised that proper responses be ready just in case.

	4.4 Subcontractors
	The Contractor is not allowed to sublet all of the contract Works to the subcontractors
	· This is not necessary to repeat since 1st sentence in this sub-clause in GC describes same.

	4.9 Quality Assurance
	
	· Lack of title of sub-clause and the way of dealing with, for example, “Delete Sub-Clause …”

	4.14 Avoidance of Interference
	In case that any operation in connection with the Works necessitates diversion, obstruction or closure of the public or private roads and footpaths, waterway, or any other right of way, the Contractor shall obtain, well in advance, an approval of the relevant competent authorities and/or the property owners as the case may be, and submit a copy of such approval to the Engineer. The Executing Agency shall assist the Contractor in these works, if required.
	· Definition is required in case words in capital letters are applied.

	4.15 Access Road
	The contractor shall carry our necessary procedures and contact to the local authorities in getting permission for using Access Route. The Executing Agency shall assist the Contractor in these works, if required. The Executing Agency / the Employer shall not be responsible for any disputes arisen in utilizing Access Route and hauling roads.
	· This should be modified as “Contractor”.

	6.5 Working Hour 
	The working hours mentioned in Part A - Contract Data shall be a ground to prepare the Construction Schedule.
	· Definition is required in case words in capital letters are applied.

· If it is not different from “Programme”, it should be replaced with “Programme”.

	8.1 Commencement of Works
	Sub-Clause 8.1 shall be revised as follows:
The Engineer shall inform the Contractor of the Commencement Date in writing. The Contractor shall commence the execution of the Works immediately after the Commencement Date and shall then proceed with the Works with due expedition and without delay.
	· For your reference, please refer to the checkpoint No. 24 of the checklist for one-sided contracts issued by JICA.
http://www.jica.go.jp/activities/schemes/finance_co/procedure/guideline/pdf/check_e.pdf
· This modification might be pointed out by JICA as the one-sided condition of contract.

	8.6 Rate of Progress
	Delete the last paragraph
	· Instead of this Sub-clause, other sub-clause makes the Engineer give instructions to the Contractor when the actual progress is too slow?

	8.7 Delay Damages
	The deduction of delay damages shall be made in the proportions of foreign and local currency components of the Contract Price, in the rates as stipulated in the Contract Data.
	· Please make it consistent with the descriptions in Part A – Contract Data.

	12.3 Evaluation
	Except as otherwise stated in the Contract, the Engineer shall proceed in accordance with Sub-Clause 3.5, Determinations] to agree or determine the Contract Price by evaluating each item of work, applying the measurement agreed or determined in accordance with the above Sub-Clauses 12.1 [Works to be Measured] and 12.2 [Method of Measurement] and the appropriate rate or price for the item.


	· Descriptions underlined should be “Sub-Clause 3.5 [Determinations]”.

	14.3 Application for Interim Payment Certificates
	the estimated contract value of the Works executed and the Contractor’s Documents produced up to the end of the month (including Variations but excluding items described in sub-paragraphs (b) to (g) below). The each work item shall have the Engineer’s Certificates of Safety Measures Progress. If such certificates is not available, the payment for such related item shall be deducted by ten percent (10%) respectively and not be paid  until the Engineer recognize and certifies;
	· Definition is required in case words in capital letters are applied.

	14.7 Payment
	Payment 

Items (a), (b) and (c) of Sub-Clause 14.7 shall be revised as follows:


	· “Payment” should be shown by bold type like “Payment”
· “Items (a), (b) and (c) of Sub-Clause 14.7 shall be revised as follows:” should be shown by italic type like “Items (a), (b) and (c) of Sub-Clause 14.7 shall be revised as follows:”

	14.9 Payment of Retention Money
	When the Retention Money teaches 60% of the Limit specified in 14.3 (c), Part A – Contract Data, the second haft of the Retention Money, to be retained during the period of remedies of defects as specified in Sub-Clause 14.9. GCC, may be early paid by the Employer against the bank guarantee, in the form annexed to the Particular Conditions or in another form approved by the Employer. The Guarantee shall have the amount and currencies of this second haft of Retention Money and be valid and enforceable until the date of 28 days after the expired date of the Defects Notification or another date specified in accordance with Sub-Clause 14.9, GCC.
	· The “teaches” might be “reaches”.
· The “haft” might be “half”.

· The “Defects Notification” might be “Defects Notification Period”.

	15.6 Corrupt or Fraudulent Practices
	Delete entirely the Sub-Clause 15.6 and replace with:

If the Employer determines, based on reasonable evidence, that the Contractor has engaged in corrupt, fraudulent, collusive or coercive practices, in competing for or in executing the Contract, then the Employer may, after giving 14 days notice to the Contractor, terminate the Contract and expel him from the Site, and the provisions of Clause 15 shall apply as if such termination had been made under Sub-Clause 15.2 [Termination by Employer].

Should any employee of the Contractor be determined, based on reasonable evidence, to have engaged in corrupt, fraudulent or coercive practice during the execution of the work then that employee shall be removed in accordance with Sub-Clause 6.9 [Contractor’s Personnel].

For the purposes of this Sub-Clause:

(a) “corrupt practice” means the offering, giving, receiving, or soliciting, directly or indirectly, of anything of value to influence the action of any party; 

(b) “fraudulent practice” means a misrepresentation or omission of facts in order to influence a procurement process or the execution of a contract to obtain a financial or other benefit or to avoid an obligation; 

(c) “collusive practices” means a scheme or arrangement between two or more bidders, with or without the knowledge of the Borrower, designed to achieve an improper purpose, including to influence improperly the action of any party; 

(d) “coercive practices” means harming or threatening to harm, directly or indirectly, any party, or property of the party to influence improperly the actions of a party.
	· The Standard Specific Provisions for this sub-clause prepared by JICA should be applied normally.
· JICA might ask the reason why the specific provision for the contract financed by the Asian Development Bank is applied.

	20. Claims, Disputes and Arbitration
	Delete the whole Clause 20 and replace with the followings:
	· JICA might ask the reason why Dispute Board is not set in this Contract. JICA recognizes the Dispute Board as a mechanism for sound contract management rather than conflict settlement procedures then requests the Employer to re-consider the setting of Dispute Board.
· It is advised that proper responses be ready for this modification just in case, if you keep this modification as it is.
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